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FULL RECOGNITION OF FINANCIAL 
LOSS ATTRIBUTABLE TO FINANCING 
OF CAPITAL EXPENDITURES . 

In the matter of 125 Twenty-second Street, 
Etobicoke, 

Appeal No. C-2223-86, January 24, 1990. 
S. Pappas, D. Owen, D. Sexton. 


Pursuant to section 20 of O. Reg.440/87, 
the direct costs of capital expenditures 
substantially completed within twelve 
months of acquisition were included by 
the Board in the acquisition costs of the 
residential complex. The residential 
complex had experienced a financial loss 
and the Board, holding that the increased 
financing due to the inclusion of capital 
expenditure in acquisition costs should 
not be subject to the 5% cap set out in 
subsection 79(3) of the Act, allowed full 
recognition of the capital expenditure in 
the initial year. The Board calculated the 
direct cost of the capital expenditures and 
amortized this amount over 25 years at an 
interest rate of 10%. The annualized amount 
was then allowed as a component of the 
justified rent increase. 


REBATE ALLOWED WHERE TENANT 
REQUIRED TO ACCEPT PARKING AS A 
CONDITION OF SIGNING LEASE 

In the matter of Apartment No. 422,790 
Springland Drive, Ottawa, 

Appeal No. E-0262-89, January 4, 1990. 

D. Forsey, D. Niblock, A. Fenus. 


The tenant signed a lease which stipulated 
that a parking space was included with the 
apartment. Although the tenant could not 
drive and did not own a motor vehicle, the 
tenant was charged a separate fee for the 
parking space. There was a previous Order, 
dated January 9, 1987, of the Residential 
Tenancy Commission, which established a 
separate charge for outdoor parking. 

The Board relied on the definition of 
“rental unit”, as set out in section 1 of the 
Act, and held that the rent charged for the 
rental unit does not include separate 
charges. Therefore, by including the 
separate charge for parking in the rent 
charged for the rental unit, the landlord 
had charged the tenant an amount of rent 
that was in excess of that permitted under 
the Act. 

The Board also relied upon clause 
100(1)(b) of the Act in determining that a 
charge for an unused parking space was 
excess rent. The Board held that the 
requirement to pay for parking services 
was a condition of tenancy and accordingly 
in contravention of clause 100(1)(b). 


BOARD BOUND BY A PREVIOUS 
CONDITIONAL ORDER ON A 
SUBSEQUENT WHOLE BUILDING 
REVIEW 

In the matter of 20 Carabob Court, 
Scarborough, 

Appeal No. C-0509-89, January 25, 1990. 
J. Hazlewood, M. Jiwan, D. McGavin. 


The landlord appealed the Order of the 
Minister because, among other things, that 
Order had not recognized management 
and administration allowance for several 
capital expenditures, although the allowance 
had been recognized in a Conditional 
Order issued earlier pursuant to section 89 
of the Act. 

The Board held that amounts allowed in 
a Conditional Order must be recognized in 
a subsequent whole building review unless 
the actual expenditure is “substantially 
higher or lower” than the projected 
expenditure. Since the actual expenditures 
were within 5% of the projected expenditure, 
the Board allowed the landlord’s claim 
for a management and administration 
allowance. 


UNIT NOT RENTED FOR THE FIRST TIME 
In the matter of 95 Edgar Avenue, 
Richmond Hill, 

Appeal No. C-0556-89, February 2, 1990. 

D. Owen. 


The landlord had undertaken extensive 
renovations which included enclosing a 
13’ x7’ verandah, thereby extending the 
living space of the house. As a result of the 
renovations, the living space of the rental 
unit was increased by 800 square feet. 

Since the addition to the rental unit did 
not exceed 50% of the total floor area of 
the new rental unit, as required by clause 
23(2)(b) of O. Reg.440/87 the rental unit 
was found not to be a unit “rented for the 
first time.” Therefore, the rent charged by 
the landlord was not recognized as the 
maximum rent. 


COST TREATMENT OF A PARTIAL 
PURCHASE 

In the matter of 700 Lawrence Road, 
Hamilton, 

Appeal No. SW-2883-88, January 30, 1990. 
S. Ng. 


The appellant landlord,who owned one- 
half of the residential complex, purchased 
the other half interest from R.H. and LH. 
The Minister did not recognize the 
acquisition costs and financing attributable 
to the partial purchase. 


On appeal, the Board calculated the 
acquisition costs of the partial purchase 
and the related allowable financing costs. 
The allowable financing costs, related to 
the purchase of the original 50% ownership, 
were then determined and added to the 
allowable financing costs of the partial 
purchase. This total allowable financing 
cost then was used to determine financial 
loss, relief from hardship, and changes in 
financing costs. 


BOARD FINDS ONGOING DELIBERATE 
NEGLECT 

In the matter of 25 Walton Avenue, Kitchener, 
Appeal No. SW-0250-89, February 6, 1990. 

D. Paterson. 


In 1984 the landlord had replaced a 25-year- 
old hot water system with two gas-fired 
hot water tanks. These tanks were 
subsequently replaced in 1987 after several 
service calls and the installation of a water 
softener system. 

However, because the landlord had not 
properly maintained the water softener 
system, the Board found that the 
replacement of the hot water tanks in 1987 
was partially necessitated by the landlord’s 
ongoing deliberate neglect. The Board, 
accordingly, reduced the direct costs for 
the replacement tanks by 20%. 


LANDLORD’S FAILURE TO TAKE RENT 
INCREASE NO DEFENCE 

In the matter of Unit 5,77 Augusta Street, 
Port Hope, 

Appeal No. E-1052-89, February 22, 1990. 
M. Torobin. 


The landlord, now deceased, was a recluse 
and took little interest in the operations of 
the residential complex. As a result, the 
landlord did not take any rent increases 
until 1986, when the landlord’s niece became 
manager of the residential complex. 

The Board held that section 49 could 
not be utilized to allow the 1986 increase, 
as it was taken without proper notice and 
was greater than the statutory guideline. 


BOARD DECLINES TO ADD SOME 
TENANTS AS PARTIES TO A COMMON 
HEARING 

In the matter of Unit 703, 447/449 Walmer 
Road, York, 

Appeal No. C-3032-88, February 22, 1990. 
In the matter of Unit 704, 447/449 Walmer 
Road, York, 

Appeal No. C-3031-88, February 22, 1990. 


In the matter of Unit 803, 447/449 Walmer 
Road, York, 

Appeal No. C-2973-88, February 22, 1990. 
P. Milbourn. 


Units 703, 704, and 803 were located in 
separate residential complexes and were 
owned by different landlords. A common 
hearing was held pursuant to subsection 
1016) since the issues on appeal were 
similar. Furthermore, the tenants of units 
703,704, and 803 were represented by the 
same legal counsel and the landlords were 
represented by the same agent. 

Counsel for the tenants requested that 
tenants of units 305,405, 503, and 702 be 
added as parties. The Board declined to 
add those tenants for the following reasons: 
(1) the tenants were not tenants of the 
residential complexes which were the 
subject of the common hearing and these 
tenants did not file Notices of Appeal; (2) 
the agent for the landlords of units 703, 
704 and 705 had no authorization to 
represent the landlords of units 305, 405, 
503 and 702; (3) the tenants who wished to 
be added had different landlords, who were 
unknown to the Board; and (4) to attempt 
to add four new tenants to the appeal 
without proper notice to the landlords of 
the units would be unfair and a breach of 
the rules of natural justice. 


LARGE HISTORICAL RENOVATION AND 
RESTORATION PROJECT TREATED AS 
ONE CAPITAL EXPENDITURE 

In the matter of 10 Patterson Street, 
Belleville, 

Appeal No. E-0313-89, February 21, 1990. 
D. Forsey, D. Niblock, M. Torobin. 


The residential complex was built in 1876 
and styled after an early London Victorian 
town house complex. The landlord 
purchased the residential complex in 1977 
with the intent of demolishing it and 
constructing a new multi-use complex. 
However, due to pressures from various 
historical groups, the landlord decided to 
restore the complex. The property was 
subsequently designated a “historical site” 
and the landlord undertook major 
restoration and renovation work during the 
period of June, 1984 to February, 1988. The 
Minister did not recognize the project as one 
capital expenditure, but rather broke the 
project into several components. As a result, 
the components completed outside the 
capital expenditure year were not recognized. 
The Board found that the historical 
restoration and renovation project was one 


capital expenditure which was substantially 
completed in February, 1988. Accordingly, 
the total direct cost of the project was 
amortized over a life-span of twenty years. 


NO MANAGEMENT AND 
ADMINISTRATION ALLOWANCE 
WHERE LANDLORD EMPLOYS A 
PROJECT MANAGER 

In the matter of 1836 Queen Street East, 
Toronto, 

Appeal No. C-0930-88, February 21, 1990. 
D. Rosebrugh, R. Hazelle, M. Jiwan. 


The landlord had retained the services of 
a contractor who acted as project manager 
or general contractor. The contractor was 
to engage the sub-trades, supervise the 
work and inform the landlord on payments 
to be made to the sub-trades. The invoices 
of the contractor included the cost of 
“supervision.” 

The Board, in determining the capital 
expenditure allowance, did not allow 
management and administration allowance. 
The Board held that if a landlord employs 
a project manager or general contractor, 
the landlord has, in effect, delegated the 
management and administration functions 
to the project manager or general contractor, 
who in turn invoices the cost to the landlord. 
Thus, when such costs are a part of the 
capital expenditure claim, a management 
and administration allowance would 
duplicate these costs. 


DENIAL OF MANAGEMENT AND 
ADMINISTRATION ALLOWANCE 

In the matter of 2020, 2054, 2056, 2030, 
2077 Barsuda Drive and 2025 Ambridge 
Court, 

Appeal No. C-0070-89, February 22, 1990. 
L. Kamerman, J. Hazlewood, S. Ng. 


The landlord appealed the Order of the 
Minister on the basis that, among other 
things, the Minister had failed to grant a 
management and administration allowance 
for the installation of a new roof. It was 
submitted on behalf of the corporate 
landlord that superintendents employed 
by the landlord were instructed to pay 
particular attention to the roof and a 
principal of the corporate landlord had 
toured the grounds of the residential 
complex to ensure that they were kept in 
clean condition. However, testimony of 
tenants residing in the residential complex 
indicated that supervision by the landlord 
was ineffective and tenants’ complaints 
were ignored. 

The Board found that there was not 


adequate supervision of the project by the 
landlord. In reaching this conclusion, the 
Board distinguished the findings in Tatsis 
v. Barbara Apartments (1982), 132 DLR. 
(3d) 53 (Ont. Div. Ct.) from the present 
appeal, stating that O. Reg.440/87 section 
13 requires that the Board consider whether 
or not supervision has taken place. The 
Board interpreted “supervision” to include 
a management factor as a component, which 
is distinguishable from an assessment of 
standards of maintenance as a component 
of the quality of management. The Board 
did not make any general findings of the 
quality of management; rather it assessed 
the quality of supervision. 


LEASE INTERPRETED TO INCLUDE 
PARKING IN THE BASIC UNIT RENT 
In the matter of Apartment 510, 630 Vesta 
Drive, Toronto, 

Appeal No. C-1070-89, March 28, 1990. 

P. Milbourn. 


Provisions in a written lease read as follows: 
... together with parking space on 
or in the apartment premises for 
no car, and car to be parked only in 
the space allotted to from 
time to time by the Lessor... 

The landlord argued that this provision 
should be interpreted to mean that parking 
is not included in the basic unit rent. The 
Board interpreted the provision to mean 
that the basic unit rent included parking 
whether or not the tenant owned a car. 

In the alternative, the Board applied the 
principle in contract law that where there 
is doubt or uncertainty as to what a particular 
clause in a contract means, the clause is 
interpreted against the party that prepared 
or created the contract. Accordingly, the 
Board found in favour of the tenant, and 
held that parking was included in the basic 
unit rent. 


SECTION 128 OF THE RESIDENTIAL 
TENANCIES ACT APPLIED 

In the matter of Apartment 5, 296 The 
Kingsway, Etobicoke, 

Appeal No. C-2790-88, January 17, 1990. 
V.Wm. Belfontaine, N. Goldie, M. Freilich. 


The landlord appealed the Order of the 
Minister granting a rent rebate to the tenants 
on the basis that the Minister failed to 
properly apply section 128 of the Residential 
Tenancies Act, R.SO. 1980, c.452. 

The rental unit had been occupied by 
the landlord for the period of June 30, 1983 
to June 30, 1984 and was rented again on 
July 1, 1984. The Board held that section 


128 of the R-T.A., and not section 98 of the 
Residential Rent Regulation Act, 1986 was 
applicable. 


LANDLORD AND TENANT CANNOT 
AGREE TO ESTABLISH A SEPARATE 
CHARGE FOR A SERVICE OR FACILITY 
OTHER THAN PARKING OR 
CABLEVISION 

In the matter of 36 Pennyhill Drive, 
Scarborough, 

Appeal No. C-1131-89, March 13, 1990. 

M. Lacroix. 


Prior to the tenant signing the lease, the 
landlord and tenant agreed that in 
consideration of the landlord replacing 

the carpet in the unit, the tenant would 
pay the landlord an extra $30.00 per month 
in rent. The Board held that subsection 
97(4) of the Act only permitted the 
adjustment of maximum by agreement 
and without an Order of the Minister or 
the Board if there was an addition or 
withdrawal of parking or cablevision. In 
this case, if the landlord wished to increase 
the maximum rent because of the provision 
of a new carpet, the landlord must make an 
application to the Minister for recognition 
of the cost of the carpet. 


SECTION 100 NOT APPLICABLE TO 
LIQUIDATED DAMAGES 

In the matter of Apartment No. 211, 420 
Gloucester Street, Ottawa, 

Appeal No. E-0527-89, January 30, 1990. 
D.J. Forsey, M.E. Torobin, A. Fenus. 


Pursuant to a written tenancy agreement, 
the landlord charged the tenant an 
“administration charge” of $50.00 because 
the tenant’s rent cheque was returned by 
the bank as “no sufficient funds” (N.S.F) 
The tenant filed a rent rebate application, 
claiming that this charge constituted a 
penalty within the meaning of section 100 
of the Act. The Minister agreed with the 
tenant and ordered a rebate. 

On appeal, the Board held that the 
“administration charge” was a liquidated 
damages and not a penalty within the 
meaning of section 100. 


EXTRAORDINARY OPERATING COST 
ALLOWANCE DENIED WHERE 
OPERATING COST WAS NOT AN 
EXPENSE PREVIOUSLY EXPERIENCED 
BY THE COMPLEX 

In the matter of 355 and 365 Grandravine 
Drive, North York, 

Appeal No. C-0921-88, March 28, 1990. 

K. McMillan, S. Ng, S. Pappas. 


The previous landlord did not pay capital 
tax (an operating cost) and, as a result, 
there was no tax liability in the base year. 
The current landlord showed capital tax in 
the amount of $2547900 to be paid in the 
projected year, claiming an operating cost 
increase of $2547900 for capital tax. 

The Board held that the capital tax was 
not a previously experienced operating 
cost for the residential complex. Therefore, 
the Board was unable to determine if the 
cost experienced in the projected year truly 
reflected an extraordinary increase or 
reflected a normal operating cost for the 
residential complex. As a result, the Board 
did not allow an extraordinary operating 
cost allowance for capital tax. 

Notice of Appeal was filed in Divisional 
Court on behalf of the landlord. 


EXEMPTION IN CLAUSE 4(1)(e) 
APPLICABLE IF LANDLORD PROVIDES 
CARE 

In the matter of Apts. 105 and 106, 11873 
Tecumseh Road, Tecumseh, 

Appeal No. SW-0408-89, March 5, 1990. 

D. Thomas. 


Two apartments in the residential complex 
were rented to the Essex County Association 
for the Mentally Retarded. The landlord 
was successful on a whole building review 
application with the position that the two 
apartments were exempt under clause 4(D@) 
as living accommodation occupied for 
therapeutic purposes or for the purpose of 
receiving care. 

On appeal, the Board held that in order 
to be exempt, “care” must be provided 
and must take place in premises that are 
institution-like or can otherwise be 
reasonably identified as a place where care 
might be obtained as a condition of the 
tenancy. 


NO ALLOWANCE FOR RELIEF FROM 
HARDSHIP AND CONSULTANT’S FEES 
DENIED 

In the matter of 519, 521, 523, 527, 529 
Sunnydale Place, Waterloo, 

Appeal No. SW-2787-88, March 1, 1990. 
ED. Rosebrugh. 


The landlord had applied for a rent increase 
greater than the statutory guideline on the 
basis of extraordinary operating cost, 
financial loss, relief from hardship and 
agent’s fees. 

On appeal from the Minister’s Order, 
the Board did not grant the relief from 
hardship allowance because: (1) the 
allowance could not be phased in for several 


years at which time the landlord can include 
relief from hardship in a subsequent 
application; (2) in a subsequent application, 
relief from hardship can be determined 
using the present landlord’s, as opposed to 
the previous landlord’s operating costs: 
and (3) the landlord’s financing costs may 
alter due to the expiry of two mortgages, 
therefore it would be more accurate to 
calculate relief from hardship at that time. 

The Board also denied an allowance for 
consultants fees because the agent 
representing the landlord at the appeal 
hearing, although an officer of the corporate 
property manager, had a family relationship 
with the landlord. 


LANDLORD’S LABOUR RECOGNIZED 
AS AN OPERATING COST 

In the matter of 7 Homewood Avenue, 
Hamilton, 

Appeal No. SW-0538-88, March 7, 1990. 
R.L. Oswald. 


The landlord appealed the Minister’s Order 
on the basis, among other reasons, that 
the Minister failed to recognize the fact 
that the landlord performed the functions 
of a superintendent, including all outside 
maintenance and inside cleaning of the 
common areas. 

The Board, assessing the landlord’s 
labour at $7.50 per hour, 5 hours per week, 
included it in the operating costs for the 
residential complex. 


RESIDENTIAL PREMISES OWNED BY 
BOARD OF EDUCATION EXEMPT 
UNDER CLAUSE 4(3)(c) OF THE ACT 
In the matter of 301 Ontario Street, Schreiber, 
Appeal No. N-2232-88, March 6, 1990. 

M. Lacroix. 


The landlord, Lake Superior Board of 
Education, sought to have residential 
premises consisting of 33 single family 
residences and 3 apartment complexes 
exempted from the application of the Act. 
The Board of Education provided these 
subsidized residential premises as a means 
to attract teachers to Northern Ontario. 
The occupants of these residential premises 
were teachers and other employees of the 
Lake Superior Board of Education. 

The Board, relying on Re A.-G.(Ont.) 
and Tufford Rest Home (1981), 30 OR. (2d) 
636 (Co. Ct.), held that the Board of 
Education was an “institution”. 
Furthermore, the Board held that the 


Board of Education was an “educational 
institution” that provided living 
accommodation to students or staff. 
Therefore, the residential premises under 
review were exempt under clause 4(3)(. 


PAYMENTS MADE BY LANDLORD TO 
FORMER OWNER OF THE 
RESIDENTIAL COMPLEX INCLUDED 
IN ACQUISITION COSTS 

In the matter of 355 Daly Avenue, Ottawa, 
Appeal No. E-0088-89, March 9, 1990. 
D.H. Niblock, R.H. Belanger, A. Fenus. 


When the landlord purchased the 
residential complex in 1985, he assumed 
the obligation of the vendor to pay the 
vendor’s predecessor in title, an amount of 
$400.00 per month in addition to allowing 
A.B. to occupy unit 1 rent-free during A.B’s 
lifetime. In the original agreement of 
purchase and sale, the agreed value of the 
payment to A.B. was $26,178.00. However, 
no value was placed on the obligation in 
the subsequent agreement of purchase 
and sale between the current landlord and 
the vendor. 

The Board, calculating the value of that 
obligation to be $18,000.00, adjusted the 
acquisition cost to include this amount. 


TENANT REBATED FOR PAYMENT OF 
SERVICE NOT UTILIZED 

In the matter of Unit 504, 15 Thorncliffe 
Park Drive, Toronto, 

Appeal No. C-0423-89, March 13, 1990. 

A. Fenus. 


The tenant brought an application for a 
rent rebate on the basis that she was paying 
for a service not wanted or requested. 

At the time of the signing of the lease, 
she was aware that she would be paying for 
a parking space even though she did not 
need it. She had assumed that the parking 
was included in the basic unit rent and not 
designated as a “separate charge.” Moreover, 
her duplicate copy of the lease showed a 
blank or unfilled space in the sections 
referring to “car.” 

The landlord’s agent argued that the 
tenant had a right to park, but not toa 
designated space and that the landlord 
had the right to rent to a tenant a “package” 
comprising a rental unit and parking. 


In its Order, the Board held that sections 
20 and 5 of the Act provided no remedy to 
the tenant. However, a prior order of the 
Residential Tenancy Commission, in 
conjunction with subsections 13(1), 49()) 
and 49(2) of the Act, enabled the Board to 
find that the landlord was not entitled to a 
separate charge for parking if the parking 
space was not utilized by the tenant. 


OPERATING COST ALLOWANCE NOT 
REDUCED BY ONE PER CENT WHERE 
LANDLORD SEEKS RECOGNITION OF 
THE ADDITION OF PARKING TO THE 
MAXIMUM RENT 

In the matter of 2844 and 2846 Bloor Street, 
Toronto, 

Appeal No. C-0478-88, March 8, 1990. 

R. Hazelle-Spencer, D. Forsey, M. Brala. 


The landlord made an application under 
section 74 of the Act in order to obtain 
“approval” of parking as a separate charge. 
The Order of the Minister set a separate 
charge for parking at $53.70 per month and 
granted a rent increase of 4.2%. Since the 
landlord did not make a claim for any 
other component of a justified rent increase, 
the landlord was only awarded an operating 
cost allowance, which was reduced by one 
per cent because of the creation of the 
parking spaces. 

On appeal, the Board set aside the Order 
of the Minister pointing out that the 
operating cost allowance is only reduced 
by one per cent where there is a finding for 
capital expenditure allowance. Subsection 
22(2) of O. Reg.440/87 states that where 
there is an addition of parking, the cost of 
the new parking spaces shall be determined 
in the same manner as a capital expenditure 
and the allowance apportioned among all 
parking spaces. The Board held that it was 
not making a finding with respect to a 
capital expenditure allowance, but rather 
utilizing a method of determining the cost 
of the creation of parking spaces. Therefore, 
the operating cost allowance is not subject 
to subsection 76(1) and is consequently 
not reduced by one per cent. 
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